








RISK APPETITE DIFFERS BETWEEN ORGANIZATIONS, PROJECTS, & STAKEHOLDERS




Iinnocence iIs gone.

Once you start asking
questions,
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Are you asking the right questions?

> Risk Transfer & Identification
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ing the right language?

» Contract & Insurance Specifications

Are you us

ing what you want?
» Compliance & claim response

Are you gett



“If I had a world of my own,
everything would be
nonsense. Nothing would
be what it is, because
everything would be what it
isn't. And contrary wise,
what is, it wouldn't be. And
what it wouldn't be, it
would. You see?” Lewis
Carroll-Alice in Wonderland
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Contractual Risk Transfer:

The use of contractual obligations
such as indemnity and exculpatory
agreements (hold harmless),
waivers of recovery rights, and
insurance requirements to pass
along to others what would
otherwise be one's own risks of
loss. Contracts, Policies, and
Endorsements contain “phrases
and words” that provide the
promise of risk transfer.

The reason we're so dangerous
IS because we're totally




Risk Transfer — When To Do It? “Am | doing this
right?” It depends

Any time you have, or should have, : > 4 |on the agreement!
a written agreement with someone |

» Construction Projects
» Professional Services
» Outsourced Functions
» Property Leases

» Special Events

> Recreational Activities




Risk Transfer — Why Require Insurance?

» “Hold Harmless & Indemnify” is a
promise to not hold you liable as well
as cover any damages (injury,
property loss) caused by the other
contracting party

» Viability of contractor

» Want coverage under the policy
o Additional insured status

o Separate contract providing
protection




Which Card is protected? How do you know?
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From "Indemnification"” to "Additional Insured”, and ultimately, covered loss
is a "Long Strange Trip"

“Would you tell me, please, which way |
ought to go from here?’

'That depends a good deal on where you
want to get to,' said the Cat.

'l don't much care where -' said Alice.
'Then it doesn't matter which way you
go,' said the Cat.

'-so long as | get SOMEWHERE,' Alice
added as an explanation.

'Oh, you're sure to do that,’ said the Cat,

'if you only walk long enough.”
— Lewis Carroll, Alice in Wonderland




Statements of Obvious Truth

(Weirdness):
IT’S ONLY REASONABLE TO ASSUME:

e Contracts are authored with the intention
of certain results and effectiveness.

e Contractual requirements are expected to
be met by the party agreeing to meet the
requirements.

e Contracts should not be signed without a
thorough reading and understanding of
the obligations to which the parties agree.




Statements of Obvious Truth

(Weirdness):
IT’S ONLY REASONABLE TO ASSUME:

e Compliance should not be assumed and
verification left until an event to which the
contract applies triggers its interpretation.

e If what you intend to say is different from

what you say, then you should say what
you intend.

e Not all Additional Insured endorsements
are created equal.




Contract Challenges:

e Enforcing agreements with
ambiguous language

e Connecting indemnity obligations
with specific insurance clause
obligations

e Achieving compliance for subtle
requirements when the vendor
does not understand the
requirements and/or has not
communicated them to his agent,
broker, OR CARRIER.




Additional Insured:
Why, and why so important?

e C-E-O (Contracting Entity
Only)

e Ongoing and
Products/Completed
Operations

e “..causedin wholeorin
part By...”

e Sole Negligence

e Relationships to contractual
requirements

Do you really know what you are

getting in a contract? “If you drink
much from a bottle marked ‘poison’ it is
certain to disagree with you sooner or

later.” :




What does the coverage say?

CONMERCIAL GENERAL LIBILITY
FORM 33.0381
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POLICY NUMBER

Ongoing & Completed Operations

CONNERCLAL GENERAL LIABILITY
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
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Certificate of Insurance — Are You Getting What You Want?
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Third Party Over Actions
(“Action Over” claims):

ACCIDENT

e Pur — Allocation of
RiSkpose ocation o ?’m JURY_l

- | 1CLAIM
e Practicality — relativel
rPnisundersYcood conce}l)t \\ [ [ﬂ”P[NjHTIUN

e Hesitation — indemnity
of sole-negligence




Insured Contract definition:

e Standard language (part f.
of Definition of “Insured
Contract”)

e New language with
significantly limited scope

Contrariwise, If it was so, It
might be; and if it were so, it
e Application of insurance would be; but as it isn't, it ain't.

coverage limits That's contrat Ii!
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When Notice of Claim or Loss Occurs
Making the most of a “Bad Trip

” Who will defend,

and when?

Make sure known loss is
documented and immediately
reported to all stakeholders

Always refer to contract
language and intent

Seek clarification on basis for
dispute(s) about claim
ownership and mitigation
efforts

Time is money...resolve as
quickly as possible

Communicate, Communicate,
Communicate till resolved




The art of asking
guestions is the source
of all knowledge.

Are you asking the right questions?
» Risk Transfer & Identification

Are you using the right language?

» Contract & Insurance Specifications

Are you getting what you want?
» Compliance & claim response

“When | use a word,” Humpty Dumpty said in rather a scornful tone, “it means just what | choose it to mean
— neither more nor less.” “The question is,” said Alice, “whether you can make words mean so many
different things.” “The question is,” said Humpty Dumpty, “which is to be master ——that’s all.”




WHAT STARTS HERE...
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: "L had my attorney draw this up. It states
B Subscribe 5 2 that if I choose to rise, I don't
necessarily have to shine.”

icaprogram.com




